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April 12, 2011


EXECUTIVE SUMMARY

Flaws in NYS DOT Decision
to Mandate a Project Labor Agreement on D261655, 
Route 17 at Exit 122 in Orange County
Letting Date 3/24/11
To whom it may concern,

Lancaster Development, Inc. (LDI) was the verified low bidder on the above referenced project that the New York State Department of Transportation (NYSDOT) received bids for on 3/24/11.  The contract documents included the condition that the contractor must sign a “union only” Project Labor Agreement (PLA) that was negotiated by NYSDOT with the Hudson Valley Building and Trades Council (HVBTC).  LDI’s bid was submitted on the condition that it would not have to sign or participate in the PLA.  NYSDOT rejected LDI’s bid and is moving to award the contract to the second bidder.

During the process of deciding to make the PLA a mandatory condition of the contract, NYSDOT failed to analyze all available data and violated the Procurement Lobbying Law.  NYS DOT is also failing its fiduciary obligation to the taxpayers of New York and is harming the Disadvantaged Business Enterprise (DBE) community by rejecting LDI’s bid.
Lancaster Development, Inc. would like to highlight the key factors in this case:

1. LDI believes NYSDOT has unlawfully mishandled this procurement and has violated NYS’ Procurement Lobbying Law by negotiating with a registered lobbyist and signing the PLA with HVBTC within the project’s restricted period.

2. The PLA Due Diligence Impact Study has several flaws –including but not limited to incorrectly computing estimated savings resulting from the negotiation of the PLA. 

3. As the lowest bidder, LDI, exceeds the stated contract goal of 9% for Disadvantaged Business Enterprise with a utilization submission of nearly 16%.
4. By not awarding the contract to LDI (the lowest bidder), NYSDOT is neglecting its fiduciary responsibility to save taxpayers $4.5 million. 

For your convenience the subsequent information in this document will provide you with a detailed summary of the points made by Lancaster Development, Inc. 

Detailed Summary

1) Theoretical Benefits of a PLA according to the Due Diligence Impact Study

a. Labor cost savings of $1.7 Million resulting in lower bids

b. Increased participation of DBE firms

c. Elimination of “Labor Strife”


2) Highlights of Flaws in the PLA Due Diligence Impact Study

a. The study failed to include analysis of 3 similar projects that were built by open shop contractors that saved taxpayers $46 Million (22% lower than any union firm).  See 02-22-11 LDI letter to DOT.

b. Incorrectly computed estimated savings resulting from negotiation of the PLA.  See 03-16-11 Notes on PLA Study and 03-18-11 ABC Letter to DOT.

3) Highlights of Violations of State Finance Law Section 139-j, the Procurement Lobbying Law

a. SFL 139-j prohibits inappropriate communication between a State agency and an “offerer” during the “restricted period” which is from the date of bid advertisement (2/9/11) until the time of contract award (estimated to be 5/9/11) and prohibits ANY communication between a State agency and a registered lobbyist.

b. NYS DOT violated SFL 139-j by communicating with and negotiating a PLA with HVBTC during the restricted period.  The PLA was signed by L. Todd Diorio on 3/11/11 which is clearly within the restricted period.

c. L. Todd Diorio is a registered lobbyist and is thus prohibited from ANY communication with NYS DOT regarding a project that is in the restricted period.


4) Highlights of the Negative Impacts to the State of New York, the DBE community and construction workers

a. LDI submitted a bid of $67,819,137.30 which was $4,530,500.89 (6.68%) lower than the second bid.  LDI was the only bidder to bid WITHOUT the PLA as part of its submission.
b. LDI exceeded the Disadvantaged Business Enterprise (DBE) contract goal of 9% with a total DBE utilization submission of 15.83% or 76% higher than the stated goal.  12% of the 15.83% was attained through the use of open shop DBE’s that are unable to sign onto a PLA.

c. Workers on the project would be forced to pay union dues, lose fringe benefits money, holiday pay and other direct and indirect benefits if forced to work under a PLA


5) Actual Results of Mandatory PLA on NYSDOT Project D261655

a. Eliminating the PLA would save NY Taxpayers $4,530,500.

b. Eliminating the PLA would enable open shop DBE’s to participate with a total DBE utilization of 15.83%.

c. Eliminating the PLA would enable Workers to earn more money and better benefits.
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