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   lANCASTER dEVELOPMENT, INC.
GENERAL CONTRACTOR
145 podpadic road
richmondville, nEW YORK 12149
(518) 294-9964 FAX (518) 294-9951
April 4, 2011

William Howe
Contract Management Bureau
NYS Department of Transportation
50 Wolf Road
Albany, New York 12232

Re:	D261655 – Route 17 at Exit 122, Orange County
	March 31, 2011 DOT letter Declaring Bid Informal
	April 1, 2011 DOT Letter Rejecting LDI’s Executed Contract Documents 
                  and Bonds
	Request for Reconsideration

Dear Mr. Howe:

	Lancaster Development, Inc. (“LDI”) is in receipt of the March 31, 2011 Letter which advises that its March 24, 2011 bid, which was recognized by the New York State Department of Transportation (“DOT”) on March 25, 2011 as the low bid, was now being declared as informal and the April 1, 2011 letter rejecting LDI’s tender of the executed contract and documents with applicable bonds.  This letter is to request reconsideration thereof.

	The purported basis of the declaration of the low bid as informal and the rejection of LDI’s tender of the executed contact documents with applicable bonds is the alternation of the form of Bid Bond under which LDI conditions the bond upon the Commissioner of Transportation’s accepting LDI’s Bid proposal subject to the condition that LDI would not sign, agree to or otherwise exercise the proposed Project Labor Agreement (“PLA”) (see Exhibit 9 and Exhibit 10, D261655, p. 11, Jurat ¶7).  

It is respectfully submitted that the imposition of any PLA requirement was contrary to the law and that DOT’s determination to declare LDI’s low bid as informal and to reject LDI’s executed contract documents and applicable bonds, as well as its decision not to determine to proceed to do the work without a PLA requirement and not to accept LDI’s executed contract documents and bonds, each are fatally affected by errors of law, arbitrary and capricious and an abuse of discretion.  

In this case it is clear that having a PLA cannot rationally be determined to obtain the best work at the lowest possible price and, indeed is contrary to DOT's burden under the standards set forth in New York State Chapter, Inc. Associated General Contractors of America v. New York State Thruway Authority, 88 N.Y.2d 56 (1996), Labor Law §222 and CPLR 7803[3] as well as in violation of Legislative Law 1-n[1], State Finance Law §139-j[3][a], Labor Law §220[3][c], and 42 U.S.C. §1983.


In considering this matter, we note the following timeline of events:

	Date
	Document


	January 21, 2011
	Project Labor Agreement Due Diligence Impact Study by Arace & Company Consulting, LLC


	February 9, 2011
	DOT Notice of Highway Lettings for D261655 with Goal of DBE 9% (Ex. 1)


	February 22, 2011
	LDI Letter to DOT re: potential use of PLA on D261655 (Ex. 2)


	February 26, 2011
	Revised Project Labor Agreement Due Diligence Impact Study by Arace Consulting, LLC (Ex. 3)


	March 11, 2011
	Amendment 4 to D261655 re: addition of Project Labor Agreement (Ex. 4)


	March 17, 2011
	Amendment 5 to D261655 re: Listing of Local Collective Bargaining Agreements (Ex. 5)


	March 18, 2011
	Letter from Empire Chapter to Associated Builders and Contractors (“ABC”) re: defects in February 25, 2011 revised Project Labor Agreement Study (Ex. 6)


	March 22, 2011
	Amendment 6 to D 261655 re: Revised Project Labor Agreement (Ex. 7)

	
	

	March 24, 2011
	LDI Bid (Ex. 8)


	March 24, 2011

March 24, 2011

	LDI Bid Bond (Ex. 9)

Simpson Seeding, Inc. Letter to DOT re: PLA eliminates it as DBE subcontractor (Exhibit 10)


	March 25, 2011



March 28, 2011



March 29, 2011


March 29, 2011


March 29, 2011
	LDI Letter to DOT re: definitive refutation of purported cost savings with use of PLA as well as lower costs and higher DBE participation without PLA (Ex. 11)

DOT Civil Rights notification via email with attachment to LDI that LDI is the verified low bidder and that LDI has been granted access to EBO for the purpose of DBE utilization entry (Ex. 12)

LDI notification via email to DOT Civil Rights that DBE participation has been entered into EBO (Ex. 13)

LDI notification via email to DOT Civil Rights that all DBE firms have verified their items of work in EBO (Ex. 14)

LDI DBE Schedule of Utilization via DBE Software (Ex. 15)


	March 30, 2011
	Alpha Drilling & Blasting, Inc. Letter to DOT re: PLA eliminates it as DBE subcontractor (Ex. 16)


	March 30, 2011 
	Stilsing Electric, Inc. Letter to DOT re: PLA eliminates it as DBE subcontractor (Ex. 17)


	March 30, 2011
	Straight Line Industries, Inc. Letter to DOT re: PLA eliminates it as DBE subcontractor (Ex. 18)


	March 31, 2011
	A&K Slip Forming, Inc. Letter to DOT re: PLA eliminates it as DBE subcontractor (Ex. 19)

	
	

	March 31, 2011
	DOT Letter declaring LDI bid informal (Ex. 20)


	April 1, 2011
	DOT Letter rejecting LDI’s executed contract documents and applicable bond (Ex. 21)


	April 1, 2011
	LDI Counsel’s letter to DOT acknowledging rejection by DOT and resubmitting LDI’s executed contract documents and applicable bonds for the Procurement Record under a reservation of rights (Ex. 22)



	It is respectfully submitted that DOT’s decision to adopt a PLA requirement for D261655 was contrary to law.  The Court of Appeals in the Thruway Authority case set forth a heightened standard of judicial review – a “more than rational basis” must be shown (88 N.Y.2d at 68).  Here, there was compelling evidence that the Arace Study was fatally flawed and that Arace and DOT failed to consider the verifiable evidence refuting the purported “reasons ” for adopting a PLA, which refutation was cogently set forth in Exhibit 3, the February 22, 2011 LDI letter with an analysis of three recent highway reconstruction and/or bridge replacement projects. 

	When DOT nevertheless adopted a PLA requirement under Amendment 4 on March 11, 2011, DOT was promptly provided with the compelling critique of the Arace Study and the demonstration of its illegal adoption of the PLA in violation of the Lobbying Procurement Law (Legislative Law 1-n[3] and State Finance Law §139-j[3][a]) as set forth in Exhibit 6, the March 18, 2011 Letter from the ABC to the Counsel of DOT.  The purported savings from a PLA were speculative and imaginary.  Moreover, DOT failed to consider or utilize alternate or dual bidding, failed to consider the adverse impacts upon competition and higher cost with the use of a PLA, failed to consider the adverse impacts upon DBE subcontractors, acted without a meaningful showing of labor unrest or work stoppages or any unique challenges that would require the use of a PLA.

	At the March 24, 2011 Bid Opening, LDI was identified as the low bidder (Exhibit 8), with its Bid which provided more than $4.5 million in cost savings and a significant exceedence of the DBE goal of 9%.  This empirically demonstrated that a PLA requirement was contrary to the best interests of the public and did not meet the standards for the adoption of a PLA requirement, as was explained in Exhibit 11, the March 25, 2011 LDI letter with respect to its low bid.  Here LDI’s bid provided the best work at the lowest possible price. A PLA requirement results in fewer bidders, higher costs and lessened DBE opportunities to participate as subcontractors.

	Upon notification to LDI of its low bid status on March 25, 2011, and DOT’s provision to LDI of the contract documents and the DBE software password for DBE notification to DOT, LDI promptly responded on March 29, 2011 with a DBE utilization of 15.83%[footnoteRef:1] and on April 1, 2011 LDI tendered the executed contract documents and bonds to DOT.  Upon DOT’s refusal to accept them, LDI’s counsel by letter dated April 1, 2011 resubmitted these executed contract documents and applicable bonds for the procurement record under a reservation of all rights. [1:  Lancaster Development’s total DBE utilization is $10,734,185.53.  This exceeds the 9% DBE Goal of $6.1 million by more than $4.6 million under Lancaster Development’s low bid of $67,819,137.30.] 


	DOT has the opportunity and responsibility to rectify its participation in the violation of the Lobbying Procurement Law in negotiating a PLA during the restricted period; its apparent failure to contemporaneously comply with the reporting requirements of State Finance Law §139-k[4]; and its improvident adoption of the PLA contrary to the legal standards therefor.  The impermissible contracts by one or more union officials during the restricted period are all the more startling and improper, as they plainly involve both DOT officials who are not the designated contact persons and a registered lobbyist, who signed the proposed PLAs during the restricted period for Amendment 4 on March 11, 2011 (Exhibit 4) and for the Revised PLA in Amendment 6 on March 21, 2011 (Exhibit 7).

	It is respectfully submitted that DOT should prudently exercise its discretion, including but not limited to acting under Section 103-04 of the Bid Specifications to proceed to do the work on Contract D261655 without the requirement of a PLA.  The PLA adoption was contrary to law and would increase the costs of the project by more than $4.5 million if irrationally adhered to despite the record before DOT.  Moreover, adherence to a PLA requirement would foreclose participation of both the low bidder and numerous DBE subcontractors who otherwise would more than fulfill the DBE Goal for this procurement.

	It is respectfully submitted that it is in the best interest of the State to secure the significant cost savings and heightened DBE participation provided under LDI’s low bid by reconsidering and withdrawing (a) the declaration of LDI’s bid as informal and (b) the rejection of LDI’s executed contract documents and bonds, while (c) concomitantly waiving the counterproductive PLA requirement and proceeding to do the work without a PLA requirement and (d) accepting LDI’s low bid and executed contract documents and bonds.  Under such a waiver of the PLA requirement, LDI would promptly re-execute contract documents and return them with the applicable bonds sought by DOT.  

	LDI genuinely desires to maintain its positive working relationship with DOT and is both willing and able to do so under its low bid in the State’s best interest.  All rights are reserved, including but not limited to recourse under State Finance Law §112 and the State Comptroller’s Contract Award Bid Protest Procedures, as well as CPLR Article 78 and the applicable provisions with respect to the Lobbying Procurement Law.

							Sincerely,



							Mark A. Galasso, P.E.,
President
							Lancaster Development, Inc.

CC:	Jodi Riano, NYSDOT Contract Management Bureau
	Suzanne Charles, NYSDOT Office of Legal Affairs
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