
Bruce

March 18, 2011
Page 2

	March 18, 2011
	Client-Matter: 41567-031   


Hand Delivery

Bruce Feldman, Esq.

Counsel, New York State Department of Transportation

50 Wolf Road

Albany, New York 12232

Re:  DOT CONTRACT NO. D261655 – EXIT 122 PROJECT

Our firm represents the Empire State Chapter of the Associated Builders and Contractors (“ABC”) and submits this protest concerning the Department of Transportation’s (“DOT”) issuance of a proposed Project Labor Agreement (“PLA”) on the above project.  ABC represents over 600 open-shop general and subcontractors, employing thousands of workers throughout the State of New York. 


We believe that the Commissioner of Transportation (“Commissioner”) has been given incomplete, inaccurate and highly subjective information in the PLA consultant study submitted February 25, 2011 by Arace & Company (“Arace”) and, as such, the recommended PLA contained in contract Amendment No. 4 is not in the public interest and must be withdrawn or, in the alternative, the bid be entirely withdrawn.  Further, we believe, for reasons set forth below, that the secret negotiation of the PLA by the DOT occurred during the “restricted period” under procurement rules for this contract process and was conducted with ineligible parties, violating provisions of the State Finance Law  and the Legislative law.  The only way in which the DOT can or should move forward with this bid is to withdraw the PLA from the contract specifications or to withdraw the bid in its entirety, comply with the lawful requirements and rebid the contract.  Failure to remove this PLA requirement will fatally contaminate this procurement and risk serious delay of this important project. 


The Exit 122 project, located along Route 17 in Orange County has been in development stages for almost ten years.  Estimates for this two-stage construction project are approximately $100 million.  The DOT first issued request for bids on February 9, 2011 and subsequently issued additional contract amendments, including Amendment No.4 which is the subject of this protest.  It is particularly concerning that the latest contract amendment was issued on March 11, 2011 only thirteen days prior to the contract letting on March 24, 2011. 


The PLA study performed by Arace was submitted in final form to the DOT on February 25, 2011.  The study found that the DOT could save approximately 4.5% on project labor costs by entering into a PLA.  The study further recommended that the DOT enter into negotiation with the Hudson Valley Building and Construction Trades Council (“HVBT”) regarding a PLA covering the project.  The DOT proceeded to secretly negotiate a PLA which has been included in the most recent contract amendment and has been executed on March 11, 2011 by Todd Diorio, President of the HVBT. 

POINT 1.  The PLA study is based upon incomplete, inaccurate and highly subjective information which has caused the Commissioner to erroneously issue contract amendment number 4.


PLAs are authorized pursuant to Section 222 of the Labor Law.  Such agreements are intended to obtain the best work at the lowest possible price, prevent fraud, favoritism and corruption.  In addition, these agreements are supposed to consider impact of project delay, the possibility of cost savings advantages and any history of local labor unrest. See Labor Law § 222(2)(a).  The study purports to consider these above factors; but instead, it contains numerous instances of subjective opinion which purport to be fact.  In addition, it fails to consider obvious counterpoints on many issues thereby presenting the Commissioner with an inaccurate and misleading record upon which to render an opinion as to the efficacy of a PLA on this project.


The following represents a summary of substantive objections to various aspects of the study:


1. The study contains numerous references to prior instances where open-shop contractors have worked on PLA jobs.  Yet, each and every contractor referenced on page 40 of the study is a subcontractor and all of these jobs involve building projects.  Not a single project refers to a heavy highway construction project like Exit 122.  The study cites no instance where an open shop general contractor has bid on a project containing a PLA and not a single instance where a heavy highway, open-shop general contractor has bid on or received such a contract in any region of the state.  As such, the study presents a flawed and incorrect basis for concluding that PLAs have been even minimally used on projects of this type.


2. The study concludes that a PLA is warranted due to the history of labor unrest in the region.  However, the vast majority of instances cited on pages 38-40 of the study relate to private and not public jobs.  Indeed, of the 67 labor disputes mentioned in the study, only two were on state DOT heavy highway projects.  The study acknowledges that with the two where there was a labor dispute, the contractor fully paid for jobsite security costs, with no cost to taxpayers.  Both of these projects finished on time and on budget.


With regard to the Stewart Airport project, the study omits that the “labor strife” was illegal and that the general contractor won an injunction in state Supreme Court against the unions represented by the HVBT.  The study further omits that a second similar Orange County  project, immediately adjacent to the Exit 122 site, had absolutely no labor strife or delays attributable to labor union activity.


Indeed, the study offers thinly veiled threats, obsequiously reported by Arace, to render conclusions that labor strife is inevitable on this project if an open shop general contractor is awarded the contract.  There are numerous references contained on pages 10-11 of the study where union leaders express their expectation that Exit 122 must be a union job - and the study states “...that Exit 122 must be built as a PLA, and they appear to be prepared to fight for it”.  Since when do expressions of opinion become elevated to a conclusion and are allowed to dictate the terms of a state procurement?  The record of heavy highway construction in this region shows little labor disruption and such is the type of important information that should have been provided to the Commissioner as to whether require a PLA on this project.  While the study does note that the last heavy highway construction PLA in Westchester County on I-287 was done in 1999 (page 5) – more than twelve years ago, this fact is ignored in the study’s recommendation.


Since the study ignores critical facts about labor conditions and fails to validly compare similar projects, the Commissioner has not been presented with all information with which to render a decision as to the impact upon labor relations.  Further, it hardly behooves the DOT or the Commissioner to rely upon mere assertions of labor discontent – what else would a labor leader say in this context – and use such assertions as a basis to add critical and cost-inflating contract terms to such a large procurement. 


3. The cost savings projected in the study are flawed.  The study compares the standard cost of construction with a union workforce to a revised cost of construction with a union workforce.  Union contractor costs were never compared to open shop contractor costs.  No effort is made to examine the efficiencies of open shop contractors.  For instance, open-shop contractors often do not have the “expenses” which the study characterizes as expenses for union workers, and therefore such “expenses” should not have received any favorable consideration in the Commissioner’s evaluation.  Specifically, open shop contractors do not employ stewards, do not pay “show-up” pay, efficiently deploy workers and utilize multi-tasking and other efficiencies.  The PLA blithely commits that all stewards will be “working stewards”, yet experience shows this is rarely, if ever, the case.  The assumption of 503,778 hours for this project is based on using a union workforce, as is the assumption of 1039 total days for the project.  Both these factors are appreciably higher than what would be required for the Exit 122 job using an open shop workforce, yet the study makes no effort to examine these factors, nor the additional costs associated therewith.


In addition, the purported cost savings through greater use of apprentices is not offset against the understandably lower productivity of apprentices.  The study makes a cost savings project based upon greater use of apprentices, but ignores the issue of lower productivity in their calculations.  Moreover, the report mentions and then ignores the fact that open shop contractors utilize apprentices as well; though it mentions that open shop apprentice use is comparable to that of unions.  If this is the case, how can the study analysis find a cost savings here as well? 


The study finds that a PLA will increase labor productivity.  Yet, the jurisdictional disputes which routinely exist on union jobs, simply do not exist on open shop jobs.  Specifically, the study veers into subjective opinion in asserting that union workers are better trained and hence more productive.  Like union workers, open shop contractors provide training to their workers including through apprenticeship training programs certified by the state Department of Labor.  Accordingly, the $90,000 savings attributed to this factor is simply unsupported by the evidence.  Further, the $61,143 savings attributed to no premium for Saturday make-ups, ignores the fact that timeframes allowed for completion of Exit 122 are quite sufficient and will unlikely require Saturday make-ups. 


The most significant potential savings identified in the study is $701,562 due to special negotiated changes in holiday schedules.  This analysis, again, ignores significant efficiencies attained with the open shop workforce.  The open-shop contractor workforce is generally smaller on a crew-for-crew basis; hence, the use of the 485 hour figure attributable to union workforce is larger than a comparable nonunion workforce.  The analysis is also quite superficial, assuming that all trades will save an equivalent number of days despite the fact that only some trades include the holidays which would be eliminated in accordance with the PLA.  The analysis also presumes that a contractor would work every holiday throughout the year despite the fact that only a small number would actually be working during the cold months between Thanksgiving and March when little highway work is possible.  We estimate that this purported savings is overestimated by approximately 75%.


4. Perhaps the most glaring omission in the study, which the Commissioner might otherwise not have been aware, is the notion that more competitive bidding will not reduce costs for taxpayers.  Open shop general contractors – particularly on heavy highway construction – are unlikely to bid on PLA projects.  The reason is that if a PLA is required, open shop contractors cannot, except in limited circumstances, employ their own loyal workers and instead must hire from union halls.  ABC does not object to employing union workers as a policy position; in fact, our contractors often use union workers on various jobs.  ABC’s members do, however, object to being arbitrarily precluded from opportunities to bid on public work, especially when taxpayers can save money due to the additional competition.


The study glosses over the salient fact that on major, recent highway contracts in Orange and Sullivan Counties – virtually identical in scope and content to Exit 122 – open shop contractors significantly underbid the next lowest bid submitted by contractors employing union workers.  ABC President Steve Lefebvre in a submission to Arace (see enclosed) documented that on recent contracts open shop contractors won bids which were on average 19% lower than the next lowest bids from union firms.  Taxpayers saved over $46 million on these three jobs alone by insuring that a competitive bidding environment was maintained.  Arace did not include this information in its study.  The Commissioner, by not receiving information about this significant price advantage without imposition of PLAs, has not been given a full record upon which to make a determination regarding whether to require a PLA.  It is frankly nothing less than astonishing that in this day of state and federal fiscal crisis, that the DOT would subject taxpayers to significantly higher costs only to satiate the desires of construction trades to close off the market to competition.  A primary criteria for utilization of a PLA is to achieve the best work at the lowest price; yet the study on page 10 simply glosses over the evidence presented by these recent highway contracts and totally ignores the 19% savings which were achieved by open shop contractors on identical jobs in this same labor marketplace.  


5. We also note that the study asserts  (p.21) that asphalt and aggregate material costs would be unaffected by the PLA.  Perhaps Arace was not informed that the asphalt plant in question is open shop and no union contractor has ever purchased material from that source on a DOT project.  If such continues to be the case, the study missed a major cost increase due to the PLA; yet the Commissioner did not have such information in the record before making a determination on the use of a PLA for this project.  In addition, the study suggests that workers’ compensation costs will be reduced with a PLA.  However, open shop firms generally have lower workers’ comp costs since our firms a greater ability to discipline workers with poor safety records than do union firms.  This comparison was omitted in the study and therefore does not appear to have been considered by the Commissioner. 


6. Disadvantaged business enterprises are discussed on page 26 of the study.  The study, however, falsely states that union firms have better DBE compliance - when the facts are exactly the opposite.  DBE firms are usually non-union; our contractors hire both union and non-union workers while union general contractors will generally only utilize union workers, particularly on heavy highway jobs.


7. The study makes no mention of so-called “market recovery” assessments which, upon information and belief, are a part of the collective bargaining agreements of the building trades locals in the Hudson Valley region.  These “market recovery” fees are of no benefit to taxpayers on public work jobs and are instead used to subsidize uncompetitive union costs on private jobs.  Open shop contractors do not charge “market recovery” rates.  This potential cost thru using a PLA was not analyzed by the study. 

POINT 2.  The process undertaken by the DOT which imposed a PLA as part of a contract amendment, delivered only 13 days prior to bid submission, was manifestly unfair to open shop general contractors.  Further, the evidence is clear that the Department utilized an approach to negotiate the PLA in a “restricted period” with an “offerer” after the contract documents were issued in violation of Section 139-j of the State Finance Law.  Lastly, the DOT negotiated the PLA with a registered lobbyist for the HVBT  in apparent violation of Section 1-n of the Legislative Law. 


If the DOT were intent upon considering a PLA pursuant to Section 222 of the Labor Law, it had more than sufficient time to have such an analysis completed prior to bid documents being issued.  This project has been under consideration for at least eight years.  To impose a PLA on prospective bidders in the final moments before bids were due which, as has been stated previously, will preclude many qualified New York State general contractors from participating, is nothing short of outrageous.


Just as serious is the path the DOT embarked upon when the flawed PLA study was presented to it – seeking to negotiate specific contract terms with the HVBT, behind closed doors and during the restricted period in which contacts between the DOT and offerers are strictly prohibited. 


An “offerer” is defined in §139-j of the state finance law as follows:

“Offerer” shall mean the individual or entity, or any employee, agent or consultant or person acting on behalf of such individual or entity, that contacts a governmental entity about a governmental procurement during the restricted period of such governmental procurement whether or not the caller has a financial interest in the outcome of the procurement; provided, however, that a governmental agency or its employees that communicates with the procuring agency regarding a governmental procurement in the exercise of its oversight duties shall not be considered an offerer” (emphasis added). 


During a restricted period, the DOT is required to designate a specific individual who is responsible for answering inquiries about a particular article of procurement.  The restricted period begins from the earliest written notice about the bid, ending with a final contract award. See, State Finance Law § 139-j(1)(f).  It is simply astounding to have the DOT enter into economic negotiations with a representative of the unions who have a strong and vested interest in excluding open shop competition, and then purporting to tell the public that this one-sided economic analysis justifies the decision to enter into the PLA.  How can this possibly be fair and how can the DOT purport to have met its legal obligations to insure that contract procurement laws are strictly adhered to?  If it is accurate, as reported by the study, that labor costs will be approximately 36% or $36 million of total project costs, the building trades unions have a most significant economic interest in this project.  The HVBT are an offerer, seeking to influence the economic terms of this procurement and the DOT made a serious error by inviting them into the process during the restricted period.   


One might argue that the HVBT is not the entity which is bidding on the contract since it is not a “contractor” which will present a bid on this project.  However, it is very clear that the HVBT is an offerer, as that term is defined in law, in that it has an exceedingly strong economic interest in the outcome of this procurement.  Simply put, by negotiating economic terms of this procurement, HVBT is acting as an agent for unspecified union general contractors, knowing full well that the union contractor which is awarded the contract will hire HVBT workers in accordance with the terms of the PLA that were negotiated by HVBT.


Also of concern is the fact that the very representative of the HVBT whose signature appears on the PLA document, is a registered lobbyist.  The registration of Todd Diorio for the 2011-2012 period is attached.  In the registration report, Mr. Diorio in the category “subjects on which you lobbied” is listed as having lobbied on “PLA Rt.17, Exit 122”. 


Section 1-n of the Legislative Law unequivocally bars lobbyists from contacting a state agency regarding a procurement during a restricted period, unless it is pursuant to an enumerated exception in Legislative Law § 1-c(c) (H)-(Q).  It seems clear that HVBT would have generally been barred, and Mr. Diorio specifically barred, given the status of the union as a registered client and Mr. Diorio as a registered lobbyist, from negotiating the PLA with the DOT during the restricted period.  


None of this should be taken in any way to impugn the integrity of Mr. Diorio or any individuals in the DOT, but it seems apparent that the DOT has seriously erred in allowing its haste to adopt the flawed recommendations of the study and then to franticly move forward to negotiate the PLA with a person whose organization has an obvious vested economic interest in the contract terms.  It is beyond doubt that HVBT sought to influence this procurement; that they did so – with the active support of the DOT – during the restricted period in an unseemly rush to insure that only a union general contractor was awarded this procurement contract.


The DOT, by imposing a significant contract term, negotiated in secret with an interested party during the restricted period, has compromised the integrity of this procurement in a fatal way.  It has compounded the error by negotiating during the restricted period with a party who is disqualified under law from participating during such period. 

CONCLUSION: The DOT should immediately remove Contract Amendment No. 4 from the bid specifications for the Exit 122 project or withdraw the bid altogether.  It should allow free, fair and open competition among the various qualified firms who are anxious and willing to compete for this work.  In the alternative, the DOT – if the Commissioner wanted to truly gauge the efficacy of the recommendations contained in the study - could allow the Exit 122 project to be bid either with a PLA or without a PLA and actually have a test case as to whether imposition of a PLA will save taxpayers money and advance the general interests of the State.


Of course, on behalf of ABC we stand ready to discuss the issues associated with this protest with you at your convenience.









Sincerely,









John J. Faso

Attachment

cc:  Joan McDonald, Commissioner, Department of Transportation

       Charlotte Breeyear, Office of the State Comptroller

       Todd Diorio, Hudson Valley Building Trades

       Steve Lefebvre, Associated Builders and Contractors
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